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All the decisions which have been rendered by the Supreme 
Court of Appeals of Virginia up to the day that this issue goes to 
press have heretofore been reported by us, 
Decisions of Supreme either in full or by syllabus. Hence no de- 
Court of Appeals cisions of that court appear in this num- 
ber. We are glad, however, to present 
some valuable decisions from lower counts. 



St. Louis during the latter half of September will present much 
of interest to the Virginia lawyer. Virginia day is set for September 
23, the Conference of Commissioners on Uniform State 
St. Louis Laws, September 22,, 23 and 24, while the following 
Meetings week will be taken up with the meetings of the Ameri- 
can Bar Association and the Universal Congress of 
Lawyers and Jurists. We hope to give an account of these meetings 
in our next issue. 



The Council of the city of Richmond has recently passed an or- 
dinance prohibiting any city official, employee, or member of any 
municipal board, to serve as judge, registrar, or clerk at any elec- 
tion, regular or primary, or as a member of any 
A Wholesome standing committee of any political party. The 
Reform penalty imposed is a fine of not less than 

ten nor more than fifty dollars and forfeiture 
of office. The purpose of the measure is most commendable, 
but we seriously doubt its validity, especially in so far as 
the Council in effect seeks to add to the qualifications of its 
own members. Of course, the city can exercise only those powers 
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granted in express words or necessarily or fairly implied. An ex- 
amination of the Constitution, general statutes and the charter of 
the city of Eichmond does not disclose any expressed or implied 
authority on the part of the Council to pass such an ordinance. We 
are, however, heartily in favor of the purpose sought to be attained 
by the ordinance. If valid, it will certainly tend to clog some of the 
wheels in the political "machine," the existence of which is a ser- 
ious impediment to efficient and honest government. 



The divorce evil is very properly receiving the renewed attention 
of religious bodies. We are informed that many of the leading de- 
nominations do not allow their ministers to marry persons previous- 
ly divorced on other than Scriptural grounds, 
Marriage of and that many individual ministers of other 

Divorced Persons denominations have prescribed the same rule for 
their own conduct. It is, therefore, getting more 
and more difficult for divorced persons to secure a minister of stand- 
ing to perform the marriage ceremony. The question, therefore, arises 
as to whether a minister has a legal right to refuse to marry a per- 
son who is marriageable under the laws of the land. The law 
treats marriage simply as a civil contract, and a minister in the per- 
formance of the ceremony is acting in the capacity of a public civil 
officer. The fact that the minister makes the ceremony of a religious 
nature does not change its legal aspect, for a perfectly valid mar- 
riage may be performed without any religious ceremony whatsoever. 
In Virginia there is no such thing as a common law marriage — that 
is, there can be no marriage except according to statute. Unlike 
some of the other States, the judges and justices are not by virtue of 
their offices authorized to perform the ceremony. Indeed, no min- 
ister can perform the rite unless specially authorized to do so 
by the courts, in which case he is required to give bond for the 
faithful performance of his duties. It would be an .anomaly in the 
law if an officer were allowed to refuse to perform an official func- 
tion when the person applying for its exercise had in all respects 
complied with the law. It is unfortunate that the laws of the 
State and those of the churches should be at variance; but it would 
seem that a minister in taking upon himself the duties of an officer 
of the law should be governed by the law. Or perhaps it would 
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be better to say that a man should not accept from the State an 
office, the duties of which he cannot conscientiously perform; or, 
having accepted such an office, he should resign when he finds that 
such a conflict exists. It is true that in Virginia the courts may 
authorize persons other than ministers to perform the marriage 
ceremony, but if the minister has a right to refuse to perform the 
ceremony, because to do so would be to violate his conscience or to 
break the rules of his church, then any other officer would have the 
same right, unless, indeed, the minister's rights of conscience are 
more sacred than the rights of other citizens. If the minister may 
refuse to marry persons legally marriageable, would it not be equal- 
ly competent for the clerk of the court, for the same reason, to re- 
fuse to issue the marriage license? It is no answer to say that 
if one minister refuses to perform the ceremony, another minister 
or some officer may be applied to, for if one may refuse, so may 
all, and thus those appointed to perform a duty might usurp the 
legislative function and practically prescribe the prerequisites of 
marriage. If the question is ever brought before the courts, it would 
be interesting to observe whether it is possible to avoid a clash 
between the law of the land and advanced Christian sentiment. 



We have received the following communication from Mr. Bryan, 
which explains itself : 

Editors Virginia Law Register : 

I learn that exception has been taken by one or more of the suc- 
cessful candidates at the last State Bar Examination to an editorial 
of mine which appeared in your August, 1904, number, page 356, 

entitled, "The Wytheville Examination," as 
The "Wytheville having a possible tendency to impair the 
Examination value of their success by the suggestion that 

it may have been too easily accomplished. 
My aim was only to state facts and to draw legitimate con- 
clusion therefrom. I am now informed upon competent author- 
ity that I was mistaken in two particulars. First, I stated 
the number of candidates as eighty-seven, instead of seventy-three, 
the correct number, thus making the percentage of successful candi- 
dates (sixty-four in number), eighty-one instead of ninety. Sec- 
ond, I stated that I understood that three judges of the court 
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examined the papers, whereas I am now informed that this labor is 
shared by all. This would reduce the proportion of pages to be read 
by each judge, upon the basis of the calculation made in the edi- 
torial referred to, to three hundred and sixty-five instead of seven 
hundred. I learn that on the occasion in question, the judges 
worked upon the papers late in the night of the day of the examin- 
ation and the next day until 5 p. m., when the results were an- 
nounced. 

I, therefore, desire to amend and supplement my editorial in these 
particulars. Eespectfully yours, 

George Bryan. 



The sixteenth annual meeting of the Virginia State Bar Associa- 
tion was held at the Hot Springs of Virginia on August 2nd, 3rd 
and 4th last. To those familiar with the elegant appointments of 

the Homestead Hotel, one of the handsomest 
Virginia State hostelries to be found in any state or country, it 
Bar Association need only be said that the entertainment of the 

association was in keeping with the style always 
maintained by Mr. Fred. Sterry in Virginia and at the famous 
Palm Beach hotels — The Royal Poinciana and The Breakers — 
under his management in Florida. The association was called to 
order by Mr. A. W. Patterson, of Eichmond, chairman of the exe- 
cutive committee, and Hon. Alexander Hamilton, of Petersburg, 
the President, proceeded at once to deliver his address, entitled "A 
Plea for the Just Valuation of Facts." Mr. Hamilton has been a 
prominent member of the bar for a number of years, was a member 
of the Constitutional Convention of 1901-2, and is counsel for the 
Atlantic Coast Line R. R. Company and other important interests. 
His paper not only had the charm of brevity, but showed original 
and discriminating thought ; it was written in a pungent style, and 
made a strong appeal to the progressive instincts of the profession. 
He emphasized the change that had taken place in the character of 
litigation and the consequent demand for new and more business- 
like methods in the practice of the law. The younger members of 
the bar will be particularly interested and helped by a study of this 
address. 

In the evening of the same day, Mr. W. B. Richards, of Front 
Royal, delivered an address, entitled "The Genesis of the Federal 
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Constitution." Mr. Richards is an M. A. of the University of Vir- 
ginia, and every line of his instructive paper gave evidence of his 
scholarly attainments. He showed himself to have been a wide 
student of history, and his entertaining address embodies a com- 
plete and orderly summary of all the events leading up to the adop- 
tion of our Federal Constitution. Mr. Richards is a member of the 
firm of Downing & Richards, and is one of the vice-presidents of the 
association for the current year. His paper will deeply interest 
the reader and prove most valuable for future reference. 

On the morning of the second day, Mr. R. G. Bickford, of New- 
port News, read an address, entitled "The American Merchant 
Marine — Legislation as a Factor in Its Development." It would 
be difficult to say too much in commendation of this striking paper. 
It calls attention to a live subject of great national import, and pre- 
sents in a sharp and concise manner considerations that should re- 
ceive the attention of every thoughtful citizen. It was a brilliant 
effort, blazing with the eloquence of facts presented in burnished 
periods, and delivered in charming style. The paper deserves gen- 
eral distribution and would arouse general interest if brought before 
the eyes of the public. It is worthy of study by every member of 
the Federal Congress, irrespective of political affiliations. 

On the morning of the last day, Hon. Francis E. Baker, of 
Goshen, Indiana, judge of the Seventh Circuit of the United 
States, delivered the annual address, entitled "The State Corpora- 
tion as a Party in the Federal Courts." Judge Baker, though only 
about 42 years old, was on the supreme bench of Indiana when ap- 
pointed by President Roosevelt to the position he now holds. He 
is gifted with an exhilarating wit and pleasant humor, and as he 
looked upon his fine audience, interspersed with the youth and 
beauty of Virginia, he professed some fear that his theme might be 
too dry for the occasion and regretted that he was not to lead them 
where the muses haunt. 

"At my desk," said he, "a technical subject had seemed very in- 
viting, but, since coming to this beautiful spot among your moun- 
tains and imbibing the holiday spirit that is served here, I have 
come to doubt the wisdom of my choice; and if I had known in 
advance how largely the ladies of Virginia honored your association 
with their presence, I am inclined to think that I would have at- 
tempted to hunt up the lyre, which, in by-gone days, when the 
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moon was up, I was wont to tune to Homeric strains, even risking 
the possibility that now the strings are all broken. (Laughter and 
applause.) If in speaking upon a question that has agitated many 
courts and to which lawyers have seriously adverted, I seem to some 
of you to incline too strongly to the state jurisdiction, I beg you to 
remember that for many years I served on the bench of a state 
court ; and if, on the other hand, I seem to some of you to incline too 
strongly to the Federal jurisdiction, I beg you to remember that it 
may be nothing but the unconscious greed for jurisdiction which 
the state judges are wont to charge to the Federal judiciary." 
(Laughter and applause.) The distinguished speaker then plung- 
ed into his subject, and it was not long before it became apparent 
that he had been a deep student and was a master in the law. He 
spoke with impressive vigor and breadth of thought and handled 
his subject with the ease and thoroughness of one who had surveyed 
it from every point and was familiar with all its metes and bounds. 
He weighed every authority and laid bare its meaning in a word, 
disclosing its relation and effect in the briefest phrase. He mar- 
shalled all the cases and classified them clearly, and his criticisms 
cut to the core. He traced the growth of the law governing corpor- 
ations as it was evolved to meet the demands of business and neces- 
sities of the times, and distinctly pointed out the inconsistencies of 
the courts, the futility of legislation, and the need for a review of 
its decisions by the Supreme Court of the United States. This 
court alone, in his opinion, can give the practical relief our present 
situation demands; and Judge Baker indicates exactly how the 
court can settle the true relation every corporation created by the 
states should occupy in the courts, by discriminating cases already 
decided and following the principles first laid down by Mr. Chief 
Justice Marshall. Judge Bakers paper is one of the most valuable 
ever read before the association, and forms an able brief which 
should be in the hands of every active practitioner. 

Our space does not permit much mention of the banquet, which 
to the pleasure seeker was the crowning event of the session. The 
viands were choice, the wines delicious and plentiful, and the 
speeches uncommonly full of wit and humor. It was thought by 
many to have been the most brilliant occasion in the history of the 
association ; and Mr. Hamilton, the retiring president, was cordially 
congratulated upon his selection of speakers and the happy manner 
in which he performed the duties of toastmaster. 
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Hon. Alfred P. Thorn, of Norfolk, was elected president for the 
ensuing year. Messrs. S. V. Fulkerson, 0. D. Batchelor, J. B. Mc- 
Cabe, W. B. Bichards, and E. P. Buford were elected vice-presi- 
dents; Mr. Eugene C. Massie, of Richmond, was elected secretary 
and treasurer, and Messrs. M. P. Burks, and N. C. Manson, Jr., 
were placed upon the executive committee. We regret that we are 
unable to give the names of those placed upon the standing com- 
mittees, and of those appointed delegates to the American Bar As- 
sociation and the Universal Congress of Lawyers and Jurists, but 
all these will appear in Volume XVII of the association's reports, 
which will soon be issued. 

There was considerable discussion concerning the place and time 
of the next annual meeting, and as it seemed to be the sense of the 
association that a trial should be given to the seashore in the month 
of August, it is understood that the executive committee will make 
arrangements accordingly for 1905. A resolution was passed 
calling upon the judges of the state to arrange their terms so that 
August may become a month of general vacation, and it is hoped 
that this will be done. 



